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STEPS TOWARD A LAWYER ORIENTED
JURISPRUDENCE: PROBLEMS, PROMISES,
PROCEDURES, AND PITFALLS
CHARLES D. KELSO*

Jurisprudence is commonly understood to be the study of law,
using a more systematic and detached perspective than is found in the
daily practice of the law. Jurisprudes, influenced by purpose, training, interest or fashion, have focused on many different phases of the
law, for example, its concepts, purposes, effects, or institutions. However, the law, rather than the behavior of people who cause or
respond to the law, has almost always been the central theme. Thus,
the subject could be studied by examining legal writings, usually
the authoritative pronouncements of courts or legislatures.
This symposium suggests a bold, new approach for jurisprudence - or perhaps a set of new approaches. Why not learn of law,
the symposium suggests, by studying the behavior and needs of the
group of persons most involved with the law, that is, lawyers. Why
not attend, in a jurisprudential way, to problems that practicing
lawyers consider important?
PROBLEMS

This new approach has a common sense appeal. Viewed from
any focus or perspective, law is an aspect of human behavior, and
practicing lawyers have seen and engaged in many facets of that behavior. Systematic and detached study of pertinent behavior should
lead to data useful for understanding, evaluating, and reforming law
and legal institutions. Such inquiry should include the concerns of
practitioners, both as raw data for analysis, and as a source of problems and values.
Several objections can be foreseen. It might be contended that
a behavioral perspective for jurisprudence overlooks the distinction
between jurisprudes and economists, political scientists, or psychologists.
However, behavior is controlled or influenced by the same variables, whether we consider the economic man, the political man, or
the citizen. The above categories are merely by-products of inquiry,
crystallized by educational convenience. Further, psychologists and
others who study behavior will not be displaced by the new jurisprudence. It would focus on only one variety of behavior: behavior
*Associate Dean, University of Miami School of Law.
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influenced by contingencies of reinforcement maintained by government officials. Put another way: lawyer oriented jurisprudence would
concentrate on behavior which has been, is, or might be influenced
by the fact that in certain circumstances government officials have
been, are, or probably will be, responsible for punishments or rewards.
A second objection may be voiced. Practitioners, it might be said,
do not have a systematic or detached perspective on what they do
and on the problems they see. Hence, they are not promising sources
for initiating jurisprudential inquiry.
However, system and detachment are qualities that pertain much
more to the conduct of inquiry than to the discovery of problematic
situations. Practitioners are as likely as professors to have a feel for
a problem, even though they might not see the problem from the
same broad perspective as it ultimately would be viewed after inquiry
and scholarly reflection.
This suggested approach to jurisprudence might also be attacked
on the ground that we need study of the behavior of many groups
in society. Why single out lawyers, it might be asked.
The answer is that lawyers, primarily, must create and administer
a legal system, and advise persons with respect to it. They are the
key personnel. Yet they are probably the most neglected subjects
of study.
Questions such as these need careful asking and, to the extent
possible, call for scientifically valid answers:
(1) What functions are being performed by lawyers in various
work situations; how efficiently are those functions being performed; and how accurate are the lawyers' self-appraisals
on both of these matters?
(2) Are there unmet needs for new kinds of lawyer-services, such
as organizations which, like a medical clinic, use teams to
solve problems -teams which may be composed of lawyers
and nonlawyers (such as social workers and financial experts) ?
(3) Do lawyers need new kinds of service institutions, such as
empirical data gathering organizations, fact investigative
agencies, and law-research services, or, perhaps, institutions
which combine all these forms of expertise?
(4) Are new kinds of sub-lawyer or paralegal personnel needed;
and, if so, what kinds and levels of training do they need?
(5) What are the concerns of practitioners? What problems do
they think need sweeping inquiry?
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PROMISES

I hypothesize that several very useful general principles (in addition to a host of useful specifics) would emerge from inquiry into
the above questions. First, we would probably find that many lawyers
need a broader perspective on the nature of their profession. Fortunately, lawyers are active in many areas and are doing many things
even though they transcend the current stereotypes of law practice.
However, if the product of lawyer oriented jurisprudence could alter
the stereotypes, and if the image of lawyering were expanded to conform with reality, perhaps lawyers would lead or participate in an
even wider range of socially constructive activities.
Second, a lawyer oriented jurisprudence would document the
need for lawyers to develop new or more sophisticated skills, as well
as to have machines at their command. They particularly need skills
in empirical research, and machines with capability for data storage,
transmission, manipulation and recall.
Another early result of lawyer oriented inquiry would be specifications for the structure of organizations needed to perform certain
specialized, sub-lawyer, supporting functions. Neither lawyers nor
law teachers should be performing functions that can as well or
better be performed by persons who have less training, talent or
experience.
Finally, and possibly most important, if jurisprudence were
guided by the problems initially felt by practitioners, judges, or legislators, it is likely that jurisprudence would take on an end-result
orientation. Jurisprudes would tend to view law as applied social
science, and would probably feel greater responsibility for suggesting
how reasoned and feasible solutions could be implemented. In short,
we would move toward the concept of practical jurisprudence.
PROCEDURES

Impetus for a lawyer oriented jurisprudence, as for any change
in jurisprudential perspective, probably must come primarily from
legal educators. However, the research and teaching interests of most
law professors tend to revolve about problems which can reasonably
be dealt with by case or legislative materials plus scholarly reflection.
Jurisprudes may tend to be even more withdrawn into the inner
world of idea manipulation.
This traditional orientation, preserved in most coursebooks and
mirrored in most classrooms, gives students jurisprudential perspectives other than the one suggested by this Symposium. Paradoxically,
students often hunger for ideas they call "practical," yet, when pressed
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for an explanation of "practical," they usually provide examples of
greater concentration on rules, how-to-do-it information, or trial
practice. The students seem to be groping toward a lawyer oriented
jurisprudence, but have not been provided with information and
ideas that would enable them to break down nonproductive distinctions between the practical and the theoretical: for example, rules
versus reasons; how versus why; method versus results. Professors and
their students should see much more eye-to-eye on what is practical
and what is theoretical, and how the two relate in the world of law
and lawyers.
But to show in what ways practical matters are often theoretical,
and why theory is practical, law professors must themselves have a
more adequate window on the world. To be sure, we have reasons
to be pleased with the increasing number of empirically oriented
research projects that have some aspect of law as their central concern. This development promises to accelerate in years to come.
However, as the process continues, competing priorities become
increasingly apparent. Should top law teachers be diverted from the
classroom or from conventional research in order to direct empirical
projects? Should the time and effort needed to recruit and train a
competent staff for handling a research project be lost when that
project is completed? Should permanent Institutes be created by a
law school for the investigation of one kind of problem if there is
a risk that the overall program becomes lopsided?
To avoid such dilemmas, I think a permanent department of
research should be established at each (or at least many) of the law
schools. The research department would be comprised of a professional staff of experts who are able to design and administer empirically oriented legal research. Perhaps it would include a specialist
in research design, a sociologist, a statistician, and a computer programmer. It would have access to field workers and to occasional
adjuncts, such as an economist.
The research department would function as a service facility for
the law faculty. It could be used to investigate problems already
clearly defined by faculty members. Better, however, it could be used
to formulate and pursue problems initially only dimly felt by faculty
members or by students or practicing lawyers who communicated
their problems to faculty members.
Many procedures could be devised for the problem-finding and
problem-formulating phase of the relationships between the faculty
and its research facility. However, the device which appears most
promising is for the faculty member or members concerned to meet
with the research team and with top practitioners who have had
actual experience with the problem area. From the ensuing dialogue,
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which might well be observed or even joined by students, would
come significant problems framed in a manner permitting meaningful
empirical research. The results could be presented to the same or
to a different team of academics and professionals, for further dialogue heading possibly to proposals for implementation.
The existence of a research department in a school of law would
act as a powerful catalyst for both faculty members and students in
reorienting their perspective on the relationships between fact and
law; on problem formulation and research; on law and values; and,
perhaps even more significantly, on the nature and role of lawyers.
The resulting reorientation should filter down even into the
freshman year of law school because faculty members would be more
likely to teach sophisticated relationships between rules, values and
facts. Further, students might well be employed as field workers,
and so could develop first hand understanding of the research process.
From participation in this manner, or by taking problem courses
taught by members of the research department, law students would
be prepared to bring a broader perspective and an increased variety
of skills into what inevitably will be an increasingly variated and
specialized set of careers.
Since the research department of the law school would be available to deal with questions suggested initially by practitioners, its
existence should lead to closer relationships between the bar and the
schools. Indeed, the schools might come to fill a slightly different role
than they have ever regularly filled before. They would become a
resource for suggesting empirically based solutions to general kinds
of problems which currently are troubling the bar.
In addition to creating a research department, a second step must
be taken in legal education if graduates are to be trained not only
in the jurisprudence of the past, but are also to be given a detailed
awareness of the complexities of the world in which they will seek
places as practitioners. That second step is to make available to each
student a wide variety of offerings, together with information on the
specialty or line of concentration pointed up by various combinations
of material. Continuing legal education and graduate legal education
obviously will become more prevalent in years to come. However,
the undergraduate curriculum must also reflect the increased diversity
of roles and jobs that lawyers are undertaking.
In the large, well financed law schools, much has been done and
much is being done to enrich the total offerings. Other schools must
press not only for growth, without loss of quality, but also for the
development of educational technology which will permit an actual
expansion of the curriculum without a concomitant expansion of
faculty. Machines are being designed which may bring this about
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much sooner than most people realize. For example, work is already
underway to create a desk-sized device which would include a data
phone with a conference speaker, a TV-type console, and a print-out
mechanism. Through this device could come programmed courses,
recorded arguments, and live or recorded courses or lectures. Further,
it would be capable of receiving data or questions (such as a request
to "Shepardize" a case), and after transmitting the input to a computer, would almost immediately print out the answer. The potentiality of such equipment, in education, in the profession, and as a
bridge between educators and practitioners, is almost unlimited.
Within law schools, between law schools, and between law schools
and lawyers, it will greatly facilitate the development of lawyer
oriented jurisprudence.
PITFALLS

It might be thought, prima facie, that the best lawyer oriented
jurisprudence would develop at a school which used practitioners to
teach most of its courses. However, it has been my observation that
except for specialists, who daily are involved with rapidly moving
segments of the law, or lawyers who are highly creative in their day
to day involvements, part-time teachers tend to be merely legal
analysts. Probably too many of them teach law as seen through the
eyes of a timid trial judge who fears being overruled if he does not
follow a literal interpretation of local precedent.
It is true that a practitioner frequently is able to use one of his
own cases to exemplify the meaning of a particular rule illustrated
by the coursebook. However, the practitioner often discusses his case
as a hurdle successfully overcome rather than a kind of problem to
be analyzed. The typical full-time teacher usually is more concerned
about challenging students to engage in problem solving behavior.
Of course, a careful selection of part-time teachers can add a
dimension to legal education that is stimulating and worthwhile.
And a frequent exchange of views between full-time faculty members
and their part-time colleagues should be encouraged. On a broader
scale, this kind of interchange produced the Restatements and the
Uniform Commercial Code.
A second pitfall to be avoided is equating a lawyer oriented
jurisprudence with concentration on advocacy or any other specific
function of practicing lawyers. Breadth of perspective is the goal. The
means used must not narrow it. Nor should a lawyer orientation be
permitted to transform legal education into an exercise in self improvement.
Third, although lawyers are closely tied to the interests of their

https://scholarship.law.ufl.edu/flr/vol19/iss3/8

6

Kelso: Steps Toward a Lawyer Oriented Jurisprudence: Problems, Promises,
UNIVERSITY OF FLORIDA LAW REVIEW

[V/ol. XIX

clients, their long run career goal is service to society. This calls for
continual questioning of the functions performed by various institutions, and inquiry into whether new institutions should be created
or existing institutions overhauled. Although lawyers typically operate within the framework of some existing institution, "lawyer oriented" does not imply a jurisprudence concerned with a narrow view
of ways in which existing institutions can be made to function more
effectively.
Finally, it should be noted that only in light of policy can functional evaluations be made. Thus, law students and lawyers must
become experts in detecting the policy requirements of situationtypes; the policy premises of legislation that is to be elaborated by
an agency or the courts; and the policy premises that lie behind
particular decisions, A lawyer oriented jurisprudence would not be
a system without values.

CONCLUSION

The suggestion that jurisprudence become lawyer oriented may
be discomforting to many because it requires the jurisprude to descend from his ivory tower, or at least to have a telephone installed.
Can reflection and fact-gathering proceed apace? Will depth of thinking be sacrificed to a swarm of detail?
I have tried to point out that the constructive promise of approaching law as applied social science and using end-result research
can be realized by creating substructures which reflect the different
functions involved in research. There is no reason for a jurisprude
to go from one law office to another in search of problem-patterns.
However, there is every reason why jurisprudes should have available to them a facility that will draw on practitioner experience, and
will conduct any needed legal work in search of answers to questions
posed by one who seeks both breadth and depth of understanding.
All modes of jurisprudence must begin with or ultimately make
some contact with reality. I am proposing that the need for this
contact be recognized at the outset, when the problems are being
formulated, and that inquirers be provided with the tools necessary
to conduct the most effective inquiry.
The development of a lawyer oriented jurisprudence, as I have
described it, will require additional resources for legal education and
legal research. However, unless such resources are committed, lawyers
and legal educators will increasingly become a generation of men
cut off from the world for lack of adequate measuring instruments
and data-input processes. Relationships of significance will become
even more deeply hidden from scholarly observation.
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Astronomy could move rapidly only when it had the aid of the
telescope and empirical methods. The law needs its telescope, too.
Of course, the legal profession cannot entirely be turned over to
specialists. A rough analogy could be drawn by reference to the space
program. Its major components are not placed in the hands of military men - their objectives are too narrow. Nor are the civilian
leaders clearly identifiable as rocket men, astronomers, geographers,
or the like. The program is under the overall direction of generalists:
men who understand what the specialists have to say and who can
combine the talents of specialists to produce objectives and programs
that will best harmonize the goals each one holds dear and the technology he has mastered.
In society at large, lawyers remain the generalists best equipped
to harmonize, accommodate and create. However, if lawyers are to
function efficiently, they must have the aid of specialists and the resources properly to organize them and each other.
If the legal profession obtains the needed resources, and adds a
lawyer oriented jurisprudence to its other strengths, productive new
insights and programs will emerge. Further, we will discover that
despite the increasing scatter of lawyers into many varieties of specialization, they will become more aware of their bonds with each other
and with the law schools, and of the full scope of their professional
responsibilities.
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